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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 
 
 

PEOPLE OF THE STATE OF ILLINOIS,  
 

Complainant, 
 
 v. 
 
The CITY OF MORRIS, an Illinois municipal 
corporation, and COMMUNITY LANDFILL 
COMPANY, INC., a dissolved Illinois 
corporation, 
 

Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

PCB 11-050 
 

 

REPLY BRIEF IN SUPPORT OF MOTION TO DISMISS FOR WANT OF 
PROSECUTION 

NOW COMES Respondent, City of Morris, an Illinois municipal corporation, by and 

through its attorneys, Hinshaw & Culbertson, LLP, and for its Reply Brief in Support of Motion 

to Dismiss for Want of Prosecution, states as follows: 

I. SUMMARY 

The State’s response to the City’s Motion to Dismiss for Want of Prosecution contains 

numerous misrepresentations of fact and an improper argument that the motion should denied 

based upon allegations and claims that are not in fact even at issue in this case.  Specifically, the 

State makes the erroneous claim that the State allegedly first learned the City was denying that it 

was responsible for the closure of the landfill in the answer to the complaint filed in this case 9 

years ago.  That assertion is both untrue and irrelevant.  Further, the State argues that the 

negotiations that have taken place concerning a Notice of Violation issued in 2013 related to 

closure of the Landfill is a basis of denying the motion when such allegations are, again, not 

even at issue in the case at bar. 

II.  ARGUMENT 

The State of Illinois filed its original Complaint in the present case on February 18, 2011 

asserting permit violations allegedly arising out of the failure of Community Landfill Company, 
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Inc. to perform or report groundwater monitoring results of a landfill operated by Community 

Landfill Company, Inc. on land owned by the City of Morris.   On June 1, 2011 the City of 

Morris filed its Answer and Affirmative Defenses to that Complaint.  Since that time the State of 

Illinois has conducted no discovery, filed no  motions, requested no hearings, and taken no action 

whatsoever to prosecute the alleged claims.  From June 22, 2011 through June 28, 2012, the State 

made representations to the Hearing Officer that it would be filing a summary judgment motion, 

which it never filed.  Starting on September 13, 2012, the State informed the Respondents and 

Hearing Officer Halloran that it intended to dismiss this cause of action and pursue a claim 

seeking closure of the landfill in state court which would include the groundwater monitoring 

allegations asserted in this PCB action.  The State has repeatedly made that same promise at 

almost every status call with the hearing officer since 2012. 

 Despite the State’s repeated promise to dismiss this action, and supposedly to pursue the 

City in some other venue for different alleged violations, it now argues that dismissal for want of 

prosecution should not occur because the City denies that it is responsible for closure of the 

landfill which is somehow a new revelation to the State.   The State has misrepresented that on 

June 1, 2011 Morris’ Affirmative Defenses “For the first time before the Board, included a denial 

that Morris actually ‘owned’ or ‘operated’ the Landfill” which demonstrates Morris’s “intention 

to abandon its statutory, regulatory and permitted responsibilities with respect to the Landfill.” 

(State’s Response Brief, pgs. 1-2, emphasis added).  The State argues that “In 2013, during the 

pendency of this case, the Illinois EPA issued a new Violation Notice to the City of Morris that 

alleged numerous additional violations of the landfill, including Morris’ failure: to close the 

landfill, construct final cover, collect and treat leachate, conduct groundwater monitoring, obtain 

a permit, keep records, [and] provide financial assurance….” The State’s claim that it first 

became aware during this case that the City has asserted that it has no responsibility to close the 

Electronic Filing: Received, Clerk's Office 04/01/2020



 

3 
0982943\305436186.v2 

Landfill and that such a claim was first made to the Board in this case is patently false.  In 2003 

the State brought a PCB action against the City and the Community Landfill Company, Inc. 

related to the posting of financial assurances and at that time the City of Morris explicitly denied 

that it was the owner of the landfill and instead “affirmatively states that it is the title holder of 

certain property upon which Morris Community Landfill is located.”  (See Answer and 

Affirmative Defenses, PCB 03-191, para 3, attached hereto as Exhibit A).  Furthermore, the 

position that one who merely owns the land beneath a landfill is not conducting the operation and 

not responsible for financially assuring closure was consistently taken throughout the course of 

that PCB litigation and the appeal that followed.  As a matter of fact, the Third District Appellate 

Court explicitly held that “[t]he City transferred its interest in the landfill to CLC, but retained 

ownership of the land on which the landfill was situated.”  (See City of Morris v. Community 

Landfill Company, 2011 Ill.App.3d 090847, attached hereto as Exhibit B).  Ultimately the Third 

District Appellate Court held that the City was neither operating a landfill nor conducting a waste 

disposal operation, and had no responsibility to post financial assurance for the closure of the 

landfill and reversed the PCB’s determination against the City in its entirety.  Therefore, not only 

has the State known since at least 2003 that the City denies that it is conducting a landfill 

disposal operation, but the Third District explicitly held such, and the State was made aware of 

that fact 9 years before this litigation was commenced in another PCB action over 17 years ago. 

Further, the State’s current, new-found reliance upon the 2013 Violation Notice (upon 

which the State has taken no action) and the negotiations related to such are irrelevant to the 

present cause of action.  The Complaint in this case solely alleges permit violations concerning 

groundwater monitoring and reporting (which allegations the City denies), nothing more.  The 

Notice of Violation letter sent by the State in 2013 which asserts that the City is responsible for 

closure of the CLC facility was responded to and denied by the City, and no further action or 
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lawsuit was ever filed by the State concerning those allegations.  In summary then, the 2013 

Violation Notice letter is not the subject of the current PCB action, and never has been.   

The Illinois Code of Civil Procedure explicitly provides a five (5) year statute of 

limitations applies for “all civil actions not otherwise provided for.”  735 ILCS 5/13-205.  

Further, the Board’s procedural rules provide that “The Board may look to the Code of Civil 

Procedure…where the Board’s procedural rules are silent.”  35 Ill.Admin.Code 101.100(b)”.  

The Board has previously indicated the five (5) year statute of limitations is applicable to 

enforcement cases.  Union Oil Company of California v. Barge-Way Oil Company, Inc., PCB 98-

169 (January 7, 1999).  Further, 415 ILCS 5/31 expressly provides the process for initiation of an 

enforcement action by IEPA for alleged violations of the Act, and no action was ever timely 

commenced concerning the 2013 allegations.  Despite the failure of the State to ever bring a 

cause of action of any kind against the City for failure to close the landfill; the City, in the 

interest of concluding any adversarial action with the State, and wishing to determine the total 

extent of the breach of the Community Landfill Company’s duty to indemnify the City, has 

voluntarily negotiated to resolve the claims of the State and offered no less than nine (9) different 

versions of a possible consent decree to bring the 2013 allegations to resolution.  The State has 

taken the position that it will not enter an administrative settlement agreement, nor even a 

consent decree to resolve the 2013 allegations, and instead is now requiring the City to file a 

significant modification permit application and initiate various actions with the IPCB seeking 

adjusted standards as a purported owner of the landfill, despite the fact that the Third District 

Appellate Court has already ruled that the City has no such responsibility.  Obviously, the City 

has rejected such demand.  Regardless, any settlement discussions had between the City of 

Morris and the State of Illinois concerning the 2013 claims do not in any way foreclose the 

dismissal of this case for want of prosecution, particularly where the State has long admitted it 
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does not intend to pursue this action, and instead intends to bring a circuit court action that will 

seek closure and also resolve the purported groundwater monitoring and reporting violations 

asserted in this case.   

The State concedes that Morris and only Morris has conducted discovery by issuing 

interrogatories, document requests and requests for admissions of fact in the present action, and 

at no time did the State ever issue any discovery.  Furthermore, the State admits that it never filed 

any summary judgment motion or other motions in this case. While the City of Morris has 

offered to resolve the State’s 2013 claims; conducting voluntary good faith negotiations in 

another matter is irrelevant to the State’s failure to prosecute this action.   

Finally, the State argues that the dismissal should not be with prejudice and sites Dick 

Lashbrook Corp. v. Pinebrook Foundations, Inc., 134 Ill.App.3d 56, 62 (3rd Dist. 1985).  The 

City hereby withdraws its request that the dismissal order provide language that it is “with 

prejudice”.  If the State attempts to refile a cause of action it has elected not to pursue for over 

nine (9) years, the City will address such at that time.   

III.  CONCLUSION 

There can be no clearer example of a failure to prosecute a claim than where a Petitioner 

has not issued one interrogatory, not taken one deposition, not issued one production request, not 

filed one motion and never even requested a hearing date.  Further, the Petitioner has repeatedly 

informed the Hearing Officer and the Parties it does not intend to ever prosecute this matter and 

instead intends to bring a completely different case in front of a different tribunal. The State’s 

total lack of interest in conducting any activity in this case is a distinct “admission by conduct” 

on its part that this action was never intended to be anything more than a symbolic marker or 

placeholder to perhaps pursue some other action elsewhere.  Accordingly, this PCB case should 

be dismissed for want of prosecution. 
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WHEREFORE, The City of Morris prays the Hearing Officer or the Illinois Pollution 

Control Board issue an order dismissing this cause of action for want of prosecution.   

Dated:       April 1, 2020      Respectfully submitted, 
 
On behalf of CITY OF MORRIS 
 
 
/s/ Richard S. Porter_________________ 
One of Its Attorneys 

 

 
Richard S. Porter 
Charles F. Helsten 
Hinshaw & Culbertson LLP 
100 Park Avenue 
P.O. Box 1389 
Rockford, IL 61105-1389 
815-490-4900 
 
Scott M. Belt 
Scott M. Belt & Associates, P.C. 
105 E. Main Street 
Suite 206 
Morris, IL 60450 
(815) 941-4675 
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AFFIDAVIT OF SERVICE 

The undersigned certifies that on April 1, 2020 she served a copy of the foregoing Reply 

Brief in Support of Motion to Dismiss for Want of Prosecution  upon the following: 

Christopher Grant 
Environmental Bureau 
Senior Assistant Attorney General 
69 W. Washington Street, #1800 
Chicago, IL 60602 
cgrant@atg.state.il.us 

 

 

Mr. Scott Belt 
Scott M. Belt & Associates 
105 E. Main Street 
Suite 206 
Morris, IL 60450 
scottbelt@comcast.net 

 

Attorney Mark LaRose 
LaRose & Bosco, Ltd. 
200 N. LaSalle Street, Suite 2810 
Chicago, IL  60601 
mlarose@laroseboscolaw.com 

Mr. Bradley P. Halloran 
Hearing Officer 
Illinois Pollution Control Board 
Brad.Halloran@illinois.gov 

by e-mailing at or about the hour of 12:00 p.m., addressed as above. 

 

 /s/ Danita M. Heaney 
 

HINSHAW & CULBERTSON LLP 
100 Park Avenue 
P.O. Box 1389 
Rockford, IL 61105-1389 
815-490-4900 
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BEFORETHE ILLINOIS POLLUTION CONTROL BOARD

PEOPLEOF THE STATE OF ILLINOIS,

Complainant,

)
)
)
)

vs. )
)

COMMUNITY LANDFILL COMPANY, INC.,)
an Illinois Corporation, and the CITYOF )
MORRIS, an Illinois Municipal Corporation, )

)

RE eEEVE D
CLERK’S OFFICE

JUN 132003

STATE OF ILLINOIS
PCBNo. 03-191 P011L’tb0~~Control Board

Respondents. )

APPEARANCE

NOW COMES, CHARLES F. HELSTBN law firm of HINSHAW & CULBERTSON

doesherebyenterhis Appearancein the above-captionedmatter on behalfof the CITY OF

MORRIS, an Illinois MunicipalCorporation.

Dated:

HINSHAW AND CULBERTSON
100ParkAvenue
P.O.Box 1389
Rockford, IL61105-1389
815-490-4900

RespectfullySubmitted,

Onbehalfof the CITY OF MORRIS,an Illinois
Municipal Corporation

Charles F.Helsten
OneofIts Attorneys

This documentutilized 100% recycledpaper products

EXHIBIT A
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AFFIDAVIT OF SERVICE

Theundersigned,pursuantto theprovisionsof Section 1-109ofthe Illinois Codeof Civil
Procedure, here,b~iunderpenaltyof perjury under the laws of the United Statesof America,
certifies thaton~�~&~I~ , she served a copyofthe foregoingupon:

Mr. Christopher Grant
AssistantAttorneyGeneral

EnvironmentalBureau

188 W. RandolphSt., 20th Fl.
Chicago,IL 60601

ScottBelt
Scott BeltandAssociates

105V2 West WashingtonSt.
Morris, IL 60450

MarkA. LaRose
LaRose& Bosco,Ltd.

734N. Wells Street
Chicago,IL 60610

Ms. DorothyGunn,Clerk
PollutionControlBoard

100 W. Randolph,Suite 11-500
Chicago,IL 60601

By depositinga copythereof,enclosed inan envelopein the United StatesMail at Rockford,
Illinois, proper postageprepaid,before thehourof 5:00P.M., addressedasabove.

HINSHAW & CULBERTSON
100ParkAvenue
P.O. Box 1389
Rockford, IL 61105-1389
(815)490-4900

70365631v1 806289 EXHIBIT A
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BEFORE THE ILLINOIS POLLUTION CONTROLBOAR~.~fljED

CLER~<’Sc~’~”~PEOPLEOF THE STATEOF ILLINOIS, )) JUN 132003
Complainant, ) STATE OF ILLINOIS

vs. pollution Control Board
) PCBNo.03-191

COMMUNETYLANDFILL COMPANY,INC.,)
an Illinois Corporation, and the CITY OF )
MORRIS, an Illinois Municipal Corporation, )

)
Respondents. )

ANSWERAND AFFIRMATIVE DEFENSES

NOWCOMESthe City of Morris, an Illinois MunicipalCorporation, and for Answerand

Affirmative Defenseto the Complaint filed by theStateofIllinois herein, states asfollows:

COUNT I

1. TheRespondentCity ofMorris deniesthe allegations set forth in¶ 1 of Count I

for lackofinformationandbelief, anddemandsstrict proofthereof.

2. TheRespondentCity ofMorris admitsthe allegations set forth in¶ 2 of CountI

ofthe Complaint.

3. TheRespondentCity ofMorris admitsso muchof ¶ 3 of Count I which alleges it

is anIllinois municipalcorporation, organizedand operating accordingto the lawsofthe

Stateof Illinois, and located in GrundyCounty, Illinois. The City further affirmatively

states that itis the title holderof certainpropertyupon which the Morris Community

Landfill is located.

4. The Respondent Cityof Morris admitsthe allegations set forth in¶ 4 of CountI

ofthe Complaint.

EXHIBIT A
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5. TheRespondentCity of Morris admitsthe allegations set forth in¶ 5 of Count I

of the Complaint.

6. The Respondent City of Morris denies the allegations set forth in ¶ 6 of Count I of

the Complaint, andfurtheraffirmatively statesthat (as alleged by theState in ¶ 5 of

Count I of its Complaint) the Respondent Community Landfill Company,Inc. is the

operatorof such landfill, andmanagesthe day to day operationsof bothparcels atthat

site. Accordingly, theRespondentCity of Morris furtheraffirmatively statesthat, as

such,all arrangementsfor activities conductedwith respectto thedepositof waste at the

landfill havebeenconducted by the Respondent CommunityLandfill Company,Inc.

7. The Respondent CityofMorris is unableto either admitor answerthe allegations

set forth in ¶ 7 of Count I of the Complaint,as such allegations are ambiguous, vagueand

overly broad. Accordingly, and based upon the same,for lackof informationandbelief,

the Respondent denies thesame.

8. The RespondentCity of Morris admits so muchof ¶ 8 as allegesthat various

permits (asdetailed in such paragraph) were issued withrespectto the facility in

question, and denies the balanceoftheallegationsset forth in such paragraph.

9. The Respondent CityofMorris deniesso muchof~J9 of Count I ofthe Complaint

which alleges thatbothRespondentsconducteddisposaloperationsatparcelsA andB of

the Morris Community Landfill,and again based uponthe allegationsset forth in ¶ 5 of

the Complaint thatCLC is the operatorof the Morris CommunityLandfill and manages

day to day operationsof both parcelsof the site, the RespondentCity of Morris

affirmatively statesthat any andall activities conducted at the site were undertakenby

2
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Respondent Community Landfill,Inc. The RespondentCity of Morris further

affirmatively states that financial assuranceof closure/postclosurecostswere providedto

IEPA in the form ofthree separateperformancebondsunderwritten byFrontierInsurance

Company.

10. TheRespondentCity ofMorris denies the allegations set forth in¶ 10 of Count I

of the Complaintfor lackofspecific information andbelief.

11. The Respondent City of Morris denies the allegationsset forth in¶ 11 of Count I

of the Complaint for lack of specific information andbelief.

12. The Respondent City of Morris admits the allegations set forth in¶ 12 of Count I

of the Complaint.

13. The Respondent City of Morris admits the allegations set forth in ¶ 13 of Count I

of the Complaint.

14. The Respondent City of Morris admits the allegations set forth in ¶ 14 of Count I

of the Complaint.

15. The Respondent City of Morris admits the allegationsset forth in ¶ 15 of Count I

of the Complaint.

16. The Respondent City of Morris admits the allegations set forth in ¶ 16 of Count I

of the Complaint.

17. The Respondent City of Morris denies the allegationsset forth in ¶ 17 of Count I

of said Complaint,andfurther affirmativelystatesthat the only“person(s)” as defined by

3
EXHIBIT A

Electronic Filing: Received, Clerk's Office 04/01/2020



Section3.26 of the Act that may have potentiallyviolatedthe statutory provisions set

forth in Count I of the Complaint are the Respondent, Community Landfill,Inc., and

possibly those officers,agents,representativesor employeesof the companywho may

have assisted in decisionsconcerningthe day-to-day managementof Community Landfill

Company.

18. TheRespondentCity ofMorris admitsthe allegationsset forth in ¶ 18 ofCount I

of the Complaint.

19. The RespondentCity ofMorris admitstheallegationsset forth in¶ 19 of Count I

of the Complaint.

20. TheRespondentCity ofMorris admitsthe allegationsset forth in¶ 20 ofCount I

oftheComplaint.

21. TheRespondentCity of Morris admits the allegations set forth in¶ 21 of Count I

of the Complaint.

22. For answer to¶ 22 of Count I of the Complaint,the Respondent Cityof Morris

realleges itsanswerto ¶ 6 ofCount Iofthe Complaint asif fully and completelyset forth

herein. Further, theRespondentCity ofMorris denies thebalanceof the allegationsset

forth in ¶ 22 concerning theconductingof a “waste disposaloperation”(as that termis

defined in the Act) and furtheraffirmatively states that it has not arrangedfor or

supervised the depositofspecial waste,municipalsolid waste, garbage and other waste at

theMorris Community Landfill. (TheStateagain having already alleged in Paragraph5

4
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of Count I of said Complaint that:“CLC is the operatorof the Morris Community

Landfill, and manages day-to-day operations at both parcels at thatsite.”).

23. To the extent that¶ 23 of Count Iof the Complaint alleges that the Respondent

City of Morris hasconducted wastedisposaloperations at thefacility in question,the

Respondent Cityof Morris realleges andincorporateshereinits answerto ¶ 22 aboveas

if fully andcompletely set forth herein.With respectto the balanceofthe allegations set

forth in such paragraph, the Respondent CityofMorrisaccordinglydenies thesame.

WHEREFORE,and for all the reasons stated herein, theRespondentCity of Morris

respectfully requests that the Board enter an Order dismissing this Complaint,all at the costof

the Complainant,the Peopleof the Stateof Illinois, and for suchotherand furtherrelief as the

Board deems appr priate d just.

Dated: ~,~6~4
Illinois

HINSHAW AND CULBERTSON
100Park Avenue
P.O. Box 1389
Rockford, IL 61105-1389
815-490-4900

This documentutilized 100% recycled paper products

RespectfullySubmitted,

Onbehalfofthe

CharlesF. Helsten
One of Its Attorneys
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AFFIDAVIT OF SERVICE

The undersigned, pursuant to theprovisionsof Section1-109ofthe Illinois Codeof Civil
Procedure,herebyunder penaltyof perjury under thelaws of the United Statesof America,
certifiesthat on . . 3 , sheserveda copyofthe foregoingupon:

Mr. ChristopherGrant
Assistant Attorney General

EnvironmentalBureau
188 W. RandolphSt., 20thFl.

Chicago, IL 60601

Scott Belt
Scott BeltandAssociates

105’/2 West WashingtonSt.
Morris, IL 60450

Mark A. LaRose
LaRose & Bosco, Ltd.

734 N. Wells Street
Chicago, IL 60610

Ms. DorothyGunn,Clerk
PollutionControlBoard

100 W. Randolph, Suite11-500
Chicago, IL 60601

By depositing a copy thereof,enclosedin an envelopein the United States Mail atRockford,
Illinois, proper postage prepaid, before thehourof5:00 P.M., addressed as above.

*
HINSHAW & CULBBRTSON
100 Park Avenue
P.O. Box 1389
Rockford, IL 61105-1389
(815) 490-4900
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EXHIBIT B
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